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NEGOTIABLE INSTRUMENTS. LAW _ IM- 
PLIEDLY REPEALING ANTECEDENT 
CONFLICTING STATUTE. 


Much has been said in this Journal, espe- 
cially in the able articles contributed by 
Hon. Amasa M. Eaton, lately deceased, in 
regard to the necessity of courts looking 
alone to the Uniform Negotiable Instru- 
ments law for its proper construction. Es- 
pecially would it seem that we should not 


look to prior statute law of a particular’ 


state adopting it. But the Supreme Court 
of West Virginia applies the same principle 
of non-repeal by implication to this statute, 
that it does to ordinary legislation. ‘I‘wen- 
tieth Street Bank v. Jacobs, 82 S. E. 320. 
The particular question involved in this 
ruling was whether a statute existing prior 
to and at the time of the adoption by that 
state of the Negotiable Instruments Law, 
which made a note in the hands of an inno- 
cent holder subject to the defense of gam- 
bling consideration, was repealed impliedly, 
by the N. I. L. 
‘The provision of N. I. L. claimed to 
operate a repeal is that: “A holder in due 
course holds the instrument free from any 
defect of title of prior parties, and free 
from defenses available to prior parties 
among themselves, and may enforce pay- 
ment of the instrument for the full amount 
thereof against all parties liable thereon.” 
The court recognizes that uniformity of 
construction is desirable, but says it must 
be “attained only by adherence to funda 
mental and cardinal rules of interpretation. 
Courts cannot be expected to lay them out 
of view for the sake of mere conformity 
with decisions that clearly violate them.” 
This as a general statement may not be 
otherwise than commended, but the rea! 
question is whether this was a fit place to 
apply it as a principle. If there might be a 
reasonable suggestion, that a law with the 
purpose which N. I. L. by its very nature 





meant to cover the subject involved, at- 
other rule as to repeal by implication arises. 
This kind of repeal is admitted as well as 
direct repeal is admitted. No one may dis- 
pute this as a proposition. 

Thus the court says, speaking of what is 
said in the section quoted, that: “The ef- 
fect claimed for these general provisions 
cannot be accorded them consistently with 
the rules and principles of construction of 
statutes. The Legislature was dealing at ~ 
the time of the passage of the (uniform) 
act and in the passage thereof, with the 
matter of negotiability of paper which the 
law allowed men to put on the market and 
the courts to enforce. It was not then con- 
sidering the subject of gaming to which it 
previously had given its careful attention, 
nor acting upon it. The act does not men- 
tion it, nor did any provision thereof sug- 
gest it to the legislative mind. Any pre- 
sumption that any member of the legisla- 
ture, while considering or acting upon the 
bill, had the slightest suggestion or intima- 
tion from any of its terms that it would, in 
any sense, or to any degree legalize gam- 
bling debts would be a violent one.” And 
so the-court proceeds. 


It is thus seen plainly, that, while the 
court recognizes it is desirable to construe 
the N, I. L. uniformly, yet it says nothing 
about the legislation being meant to pave 
the way for this uniformity. Instead, this 
statute so far as repeal by implication is 
concerned, is said by the court to have 
been enacted as an ordinary statute would 
have been enacted. This is not the fact as 
the act states on its face. 

The West Virginia court hopes for uni- 
form construction, but deliberately places 
in the way an obstacle thereto. While it 
may be true that the legislature did not 
have in mind the old gaming statute, yet it 
would not have to have it specifically in 
mind had there: been a general repealing 
clause’ as to all inconsistent legislation. It 
would go by the board all the same, and it 
seems to us the very purpose of N. I. L. 
enactment is equivalent to such a clause. 
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There is so much of refinement and ex- 
ception to the “fundamental and cardinal 
rules of interpretation,” of which the West 
Virginia court speaks, that we are given to 
something of wonder that the court lays it 
down so broadly that there exists none in 
the case considered. The entire phase of 
construction in repeals by implication, is 
apt to be governed by very slight circum- 
stances, not meaning, however, to concede, 
that the purpose in the passage of the N. I. 
I.. by, each state is a slight circumstance. 
We think it a very important circumstance 
—one absolutely necessary to attain that 
purpose. The West Virginia court seems 
not to respect this circumstance. 








NOTES OF IMPORTANT DECISIONS 


AMENDMENT—CHANGING ACTION UN- 
DER STATE LAW TO ONE UNDER FEDERAL 
LAW.—Molliter v. Wabash R. Co., 168 S. W. 
250, decided by Kansas City (Mo.) Court of 
Appeals, seems opposed to Wabash R. Co. v. 
Hayes, 34 Sup. Ct. 729, as to what may possibly 
be deemed a federal question. 

In the latter case it was held that a petition 
based on federal tmployers’ liability act was at 
the end of plaintiff’s testimony amended so as 
to rest on the law of Illinois and this course 
was held proper. See 79 Cent. L. J. 37, where 
the ruling was discussed by us. . 

The Kansas City Court of Appeals considers 
a case brought under the state statute and the 
proof showing that it should have been brought 
under federal employers’ liability act—the re- 
verse situation to that in the Hayes case. See 
also 79 Cent. L. J., pp. 149, 165. 

It was contended that the judgment shoulda 
not be reversed outright, but cause should be 
remanded with leave to plaintiff to file an 
amended petition claiming under the _ federal 
statute. The court held, however, that this 
could not be done because the proof required 
under such statute was not only different in 
quantity but different in character and also the 
beneficiaries are different. 

These same objections could be urged, just 
us if the situation were reversed, and we have 
seen they would not be regarded as tenable. 

We said in our discussion referred to above, 
that, “as a matter of strict logic, it might be 
said ‘state courts are not bound to recognize this 
ruling, because no strictly, federal question is 
decided,” but this was said as to the court 





' allowing the change to an action under state 


law. It looks more like it would be a federal 
question to rule, that you may not amend so ag 
to bring the case under federal law. And this 
might be important, so far as statute of limita- 
tions is concerned. 


INSURANCE— VOLUNTARY EXPOSURE 
TO ACCIDENT IN MUTUAL COMBAT.—The 
Supreme Court of Georgia, in a recent case, _ 
extends, in a majority decision, the rule of 
evidence as being sufficient to justify a finding 
to the seeming elimination of any question of 
law at all in a case. Empire Life Ins. Co. v. 
Johnson, 82 S. E. 893. 

It was heid that an instruction, that if the 
jury “believe that the plaintiff's husband did 
not voluntarily enter into a fight but became 
involved in it by the fault of (————), and what 
he did was in defense of himself, then such an 
act on the part of the plaintiff’s husband would 
not bar her right to recover the whole amount 
of the policy’ was not error. 

When we look to the evidence, we find that 
the affray in’ which assured lost his life was 
so purely the result of a mutual combat, 
brought on by him, as well may be imagined. 
He sought the fight himself after his adver- 
sary having called him an offensive name had 
left his house. The testimony shows that in- 
sured invited the other party to come into his 
house and he refused, saying: “I am not com- 
ing in; if there is any law in the land, I am 
going to make you pay for those groceries, be- 
cause you are the dirtiest rascal in all Oak- 
hurst.” This party started down the steps and 
insured called to him to wait a minute and fol- 
lowed him about 25 feet. Zuber (the other 
party) stopped and folded his arms, and in 
sured, having a pistol on his person, came up 
to him and struck him with his fist. Then en 
sued a scuffle in which Zuber pushed the fight 
with a stick he had picked up, insured using 
his pistol. Insured was killed by a blow from 
the stick. Where was there any fault by the 
other party to be considered under such evi- 
dence as this? Insured deliberately sought 
this fight and he was killed in it. Even if 
the law would justify a blow for an insult, it, 
nevertheless, is true that if the blow is re 
serted to, it is an act that one inflicting it, 
adopts as his remedy to avenge the insult. It 
may be justification in a prosecution for as- 
sault and battery, but this, nevertheless, still 
leaves the fact undisputed that it was a mere 
remedy in revenge. And when, as shown in 
this case, the insured followed up his adver- 
sary to deliver the blow, the fact of the reme 
dy being one of choice becomes all the more 
evident. 
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“THE STOPPING POINT IN LITI- 
GATION.” 


We shall here discuss a subject which 
is ordinarily considered a technical one, 
but we shall consider it less from the stand- 
point of the profession and more from the 
standpoint of the community, which for 
its own purposes, permits our profession 
to exist. We are going to consider one of 
the great complaints of the layman against 
the law, and some of the means by which, 
as we see it, that great and just complaint 
can be obviated by the activities of the 
profession in our capacity as citizens. 

We lawyers are inclined to consider 
logic as of more value and importance 
than it is to the public which our efforts 
are supposed to serve. We do not wish to 
be considered to minimize in the least 
the value of right reasoning, but as the pa- 
tient who is operated on by the surgeon 
considers the value of the operation, not 
in the skill or knowledge of the surgeon, 
or the precision or deftness with which 
he inserts his scalpel into the patient’s 
flesh, but rather the condition of the pa- 
tient after the operation, so the litigant 
considers a law suit for which he has to 
pay as successful, not merely in its re- 
sult as a problem in pure reason, but in 
the expense which has been entailed and 
the time which has been required in get- 
ting that solution. 


Lawyers have underestimated the prac- 
tical importance of speed and the impor- 
tance of reaching a definite stopping point 
in litigation. If the surgeon had under- 
estimated the value of speed in the per- 
formance of a surgical operation to the 
Same extent, our mortuary records would 
show a different kind of statistics. There 
is in surgery no successful operation in 
which the patient dies. There can be in 
law no successful law suit in which the 
litigant goes bankrupt or in which the 
fruits of victory are so long deferred as 
to make it a vain thing when the end is 
reached. 





Some of the defects in the law which 
have in years gone by prevented in many, 
if not a majority of our states, the attain- 
ment of the stopping point in litigation 
have been already obviated to a large ex- 
tent. A great deal of yellow journalism 
has been applied to the courts in recent 
years, based upon decisions which, though 
not formally overruled, are no longer a 
part of the vital law of our country— 
cases in which minor errors in procedure, 
in rulings on evidence and the like, have 
resulted in new trials and the repetition 
of endless litigation. Many of the states 


| have adopted and are to-day enforcing the 


rule that errors of this kind shall not 
affect the judgment, unless on the whole 
record the appeal court is convinced that 
substantial justice has not been rendered 
in the court below. This has been a very 
considerable advance, not in procedure, 
for we are not dealing with procedure, but 
in an ethical point of view. It evinces 
a somewhat belated, but highly important 
realization that the nature and purpose of 
systems of justice is justice and not pro- 
cedure. 

There are, however, other defects in 
our procedure which have not as yet re- 
ceived with us the same consideration. 
These I shall try to consider in two 
classes—the first, those which render it 
more difficult for a trial court to do jus- 
tice in the first instance, and second, those 
which prevent an appeal court from read- 
ily correcting those errors in a manner 
which does not involve treadmill pro- 
cesses—the endless repetition of trials. 


Handicapping the Trial Judge-—Con- 
sidering now the handicaps of the trial 
judge, the first defect in our system 
of procedure which seems to me to have 
received less consideration than it de- 
serves, is this: Sufficient attention has 
not been given to the desirability of pre- 
serving to the trial judge in jury cases 
an opportunity for deliberation in his 
consideration of all the processes of trial 
which require his action. In most states, 
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jury cases under modern conditions are 
far from the simple things which they 
were in an agricultural period. We have 
a vast mass of complicated relationships 
which find their way in the form of jury 
cases upon our court calendars. We have 
close questions of fact. If he is conscien- 
tious, and most of our judges are con- 
scientious, the judge must master not 
only the facts, but the inferences which 
may be drawn from the facts, and at the 
close of the plaintiff’s case, when the mo- 
tion is made by the defendant to dismiss, 
he must pass at once upon the facts and 
inferences to decide the question of 
whether a prima facie case has been 
made out. At the close of the defendant’s 
case, when a similar motion is made, he 
must make a similar and equally hasty 
conclusion—perhaps, on the plaintiff’s 
motion, to direct a verdict in his favor, 
or the defendant’s motion to the same 
effect. In the speed in which the trial 
has proceeded, the opportunity for error 
by the judge in his hasty ruling upon 
these motions is very large. 

It is desirable, it seems to me, that the 
period for deliberation and reflection by 
the trial judge on all the processes of 
jury trials should be very greatly ex- 
tended. To the lack of it is due a great 
part of the errors which appeal courts cor- 
rect by delays and retrials and wasted en- 
ergy. With our clumsy and antiquated 
calendar practice, what ordinarily hap- 
pens is something like this: A calendar 
of jury cases is called. Both sides are 
ready on some particular case. 
pleadings are then handed to the judge, 
who then, for the first time, learns of the 
nature of the action so far as the plead- 
ings disclose it. While the jury is be- 
ing impanelled, the judge looks at these 
pleadings. He is supposed after glancing 
at them to know all the case law and 
the statutes applicable to the case. What 
he does not know, it is assumed he will 
absorb from the witnesses and the state- 
ments of contending lawyers. -We know 


The 





this assumption is untrue, but we adopt | 
and follow it religiously. 

The current American theory of trial by 
jury is a trial by prepared lawyers be 
fore an unprepared judge and an amateur 
jury. If any due consideration were had 
of the desirability of ending the whole 
thing at one trial, would any such theory 
exist? The continuance of the theory is 
our fault. We wish to surprise one an 
other with unexpected evidence on trial, 
We seek diligently for anchors to win¢- 
ward and prepare requests to the judge 
to charge the jury on matters of law 
which are likely to puzzle him and on 
which he will err and leave us with good 
exceptions in a leisurely appellate court. 
The trial judge himself falls in with this 
theory. He does, to be sure, the best he 
can do on the spur of the moment, but 
that he should make mistakes, and often 
very serious mistakes in the operation of 
such a theory goes without saying. The 
jury system particularly needs improve 
ment, as it seems to me, along these lines 
—the elimination of surprise by the ex 
tension of examination before trial and 
like proceedings; the requirement that 
counsel shall submit requests to charge 
on the law in advance of trial; that they 
submit summary statements of the facts 
they propose to prove on the trial itself; 
that trial briefs on the law and _ facts 
should become far more customary than 
they are now. 

I have often thought that our trial 
judges do not get as much assistance 
from the lawyer or from the machinery of 
the courts as they should. Our center of 
gravity is wrong in the balancing of ouf 
system. We are all very industrious i 
preparing long briefs for appellate courts, 
which have much time for consideration. 
We never assume that our appeal judges 
know anything and our anxiety to ir 
form them makes countless printers rich. 
Industry at the right place on our patt 
might save many an appeal. A society 
for the relief of trial judges would find 
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a large field of usefulness in America. 
Anything which would help our profes- 
sion to get rid of the theory that the trial 
judge is a person in the vestibule of jus- 
tice, who takes our hat and coat, while 
we go in for a long call, would be a 
public service. The English trial judge 
is relieved by (1) masters, registers, 
clerks, assessors, examiners, commission- 
ers, conveyancing counsel, experts and 
other assistants who clear the litigation 
of preliminary and interlocutory matters, 
leaving him to devote his time to the ac- 
tual determination of the real issues in 
the case, by (2) greater restrictions as to 
right to a jury trial, and by (3) greater 
power to control the conduct of cases. 


The lack of supplemental machinery in 
aid of the trial judge in America is due, 
as I have said, to our mistaken theory 
of the center of gravity of litigation. We 
are thinking about leisurely appeal courts. 
The English think first and foremost of 
the trial court and the best way the trial 
judge can be helped in the performance 
of his duties. 


We have made some improvement 
along these lines, but it is just a begin- 
ning. Another matter which needs change 
is this: The general jury verdict ought 
to be obsolete in the majority of cases. 
The practice of requiring jurors to show 
the processes of their reasoning by mak- 
ing findings of fact on which judgment 
can subsequently be rendered by the 
court should be the rule rather than the 
exception. The New Jersey procedure 
act now authorizes this practice. New 
York has authorized it for many years. 
It is, however, rarely used. I know no 
reason for this, except that our courts 
and our profession are not fully respond- 
ing to the litigant’s demand for a judg- 
ment final in the first court, or at the ut- 
most one by which his rights can be 
finally determined at the end of one ap- 
peal by having the record of the trial and 
the verdict of the jury taken in such a 





form that a final judgment can be ren- 
dered in the appellate court. 


Another practice which has been fol- 
lowed for a great many years in New 
York, and which is followed in many 
other states to-day, a practice which 
makes for interminable litigation, with- 
out sense or reason, is that of permitting 
plaintiffs as a matter of right to bring 
the same case over again after it has been 
dismissed for failure of such proof as 
would justify any judgment in plaintiff’s 
favor. 

On this theory, instead of assuming 
that every man is entitled to his day in 
court and that unless on that day he 
shows some just claim against another, 
he has had all that justice requires of 
him and his case should thereupon be dis- 
missed finally, our courts have proceeded 
for years with the indulgence of a kindly 
teacher to a backward child and have 
permitted repeated actions on the dis- 
missed claim, not as a matter of favor, 
not by requiring such persons to show 
some special reason why they should be 
granted a second trial, but as a matter 
of right. I think this is all wrong and 
proceeds upon a principle which ignores 
one of the substantial rights of a defend- 
ant, the right to a stopping point in liti- 
gation against him. 

Sometime ago, I had a man in the of- 
fice who was explaining to me why a 
small corporation which he had organ- 
ized some years before had gone into 
bankruptcy. This concern had _ been 
making some kind of machinery in New 
Jersey and selling it in New York and 
elsewhere. While one of the machines 
was being set up in New York, an em- 
ploye of the man who was putting it up 
was hurt and lost a portion of his hand. 
This injured man claimed that there was 
some defective condition of the machin- 
ery which caused the accident, and he 
promptly brought a suit for $20,000. The 
New Jersey company retained a New 
York lawyer and brought four witnesses 
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on from the manufacturing plant and 
hired an expert on machinery to attend 
the trial. The plaintiff and his witnesses 
were fully heard and at the close of the 
plaintiff's case he had not shown a vestige 
of just claim against the company, and 
his case was dismissed and a judgment 
entered. Two weeks later he brought 
another suit on the same claim against 
the same defendant. The first case had 
‘cost the defendant approximately $1,500, 
for counsel fees and preparation for trial 
and here was the same claim presented 
again by a lawyer who promised to bring 
a third case. if the second one met the 
fate of the first, declaring that this was 
an action which had to be settled for a 
considerable sum of money. The little 
company was forced into bankruptcy as 
a result of this litigation. This rule has 
now been changed in New York by recent 
legislation upon which a recent decision 
by the Appellate Division of the Supreme 
Court of that state, in which the court 
makes the following wholesome observa- 


tions. It declares: 


“It may, we think, be taken to be ax- 
iomatic that each litigant is entitled to 
one fair trial of the controversy to which 
he is a party, but to no more than one. 
He should not be permitted to speculate 
upon the amount of evidence required to 
sustain his case, but should produce upon 
the trial all the evidence he has that will 
enable the court to render a just judg- 
ment. If he has produced less than all, 
he has no claim to a second chance to 
produce evidence which he might have 
produced in the first instance, but did not. 
If he discovers material evidence after 
the trial, of which he had no knowledge 
at the trial, he has ample remedy in a 
motion for a new trial upon newly discov- 
ered evidence, which will be entertained 
in a proper case, even after a judgment 
has been finally affirmed on appeal.” 


The court therefore not only reversed a 
verdict in plaintiff’s favor, but dismissed 
the complaint and made no provision for 
a new trial of the case. 

Those of us who have had experience 
in retrials and who know with what fre- 





quency parties, whose cases have been 
reversed for absence of proof, change 
their testimony to meet the varying re- 
quirements of the Appellate Court deci- 
sions, cannot but approve of the rule 
which this case lays down. It is one of 
the many advantages of recent reform 
legislation which has been adopted in 
New York through the efforts of the Bar 
Association. 

One of the most serious defects in our 
law which makes for interminable litiga- 
tion, which makes the stopping point of 
a law suit a thing impossible to even sur- 
mise, is the continuance of that ancient 
conflict between the power of the court 
and the power of the jury in jury cases— 
a conflict which has cost American liti- 
gants millions of dollars. If we were to 
attempt to classify American theories of 
jury trial, all of which are supposed to 
have had a common origin in the common 
law, we should find the jury theories of 
our American courts divided into three 
classes: First, those in which the verdict 
of the jury upon questions of fact, in- 
cluding amount of damages, is final and 
absolute and over which the courts have 
no control whatever. Second, those in 
which, as in the Federal Courts, there is 
a preliminary question for a court as to 
whether the plaintiff or defendant, as the 
case may be, has introduced sufficient 
evidence to make not a nominal but an 
actual question of fact. In those courts, 
if one party, for example, has produced 
a little evidence and the other such a 
mass of evidence in contradiction that a 
verdict for the Weaker party would have 
to be set aside as against the weight of 
evidence, the court has the power to dis- 
miss or direct a verdict.for the party 
whose proof preponderates. This rule 
has worked well in the Federal Courts. 
The first rule, that which turns over the 
whole question of justice on the facts to 
a lay jury, leaving the power of the 
court paralyzed to prevent miscarriage of 
justice, has worked badly, though it still 
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continues in many states, more especially 


in those of the south and west. 

There is, at least, a rough logic in the 
rule which gives the jury complete con- 
trol over questions of fact. There is also 
a logic in the other rule, that of the Fed- 
eral Courts, which gives the court a defi- 
nite standing in the trial of a case by 
jury, and which enables the judge to per- 
form a clearly specified function on such 
trials. There is, however, in the mongrel 
rule of New York neither logic nor com- 
mon sense. It is a rule which to-day 
makes with us for interminable litigation 
and prevents, at least in theory and too 
often in practice, any stopping point be- 
ing reached in jury cases, where the plain- 
tiff has evidence on his side, which, if 
undisputed, would be sufficient to war- 
rant a verdict in his favor. 

I cannot ask the reader to follow all 
the ramifications of the New York rules. 
Certain aspects of them may, however, be 
briefly set forth. Up to about 1901, it was 
well established in New York that where 
there is no evidence upon an issue before 
the jury, or where the weight of the evi- 
dence so far preponderated in favor of 
one side that a verdict contrary to it 
would be set aside, that it was the duty 
of the trial judge to non-suit or to direct 
the verdict, as the case might require. 
Some time in 1901, the Court of Appeals 
suddenly woke up to the realization that 
for a century or more New York had 
been disregarding the requirements of a 
constitutional right of trial by jury, and 
repudiating a long line of decisions which 
had been its law for that period. It re- 
tained, however, the power of review in 
its appeal courts to re-examine the facts 
and set aside verdicts when rendered 
against the weight of evidence, but it 
declared that a new trial must be granted 
before another jury so that the issue of 
fact might ultimately be determined by 
the tribunal to which these questions are 
confided. Following this decision came 
the three trial rule, which roughly stated 








is this: The plaintiff who has a single 
witness in his favor or who testifies alone 
to facts which uncontradicted would en- 
title him to a judgment may have a ver- 
dict in his case set aside three times and 
a new trial ordered in each case, but if 
three juries agree, the appellate court 
must acquiesce in the third verdict, the 
court declaring that unless circumstances 
are extraordinary and the verdict is clear- 
ly outrageous (whatever that may mean), 
the court is not justified in setting aside a 
third verdict upon the same facts. This 
three trial rule was followed by another ~ 
rule which declared that the granting of 
a new trial because the verdict was 
against the weight of evidence is not a 
matter of justice, but a matter of favor 
to the defeated party and is a favor 
which may not be continued ad infinitum, 
but if the verdict is changed after two or 
three trials before the tribunal which is 
the arbiter of the facts, then the trial 
judge or the court must acquiesce in the 
determination of the body in whom the 
final decision is lodged by the fundamen- 
tal law. Repeated trials due to the ef- 
fort of the courts to prevent injustice, jus- 
tice considered, however, as a matter of 
favor and not of right, are logical but 
monstrous corollaries of the original mis- 
take in setting aside the old rule and de- 
priving the trial judge of the power 
which the Federal judges have exercised 
since the establishment of the Federal ju- 
diciary. 

Weare dealing here, not with law in its 
application to the history of jurispru- 
dence or to logic, but with law in its 
application to the practical requirements 
of the community. How can we possibly 
justify to a community the perpetuation 
of such a system? To tell a layman who 
has been sued, or who is about to bring 
suit where the plaintiff’s right to recover 
is doubtful, the exact situation which he 
is bound to confront if a law suit is: 
started would be to tell him something 
like this: The claim is one apparently 
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which should be sent to a jury. There is 
enough evidence which uncontradicted 
would entitle the plaintiff to a recovery. 
There is so much evidence in opposition 
to the claim that the preponderance of 
evidence is against him. To advise him 
what will occur in all probability is that 
the case will be tried once, and if he gets 
a verdict it will be set aside, either by 
the trial court or the appeal court; that 
a new trial will be ordered by which the 
whole matter will be thrashed out again 
and his second verdict, if he recover one, 
will be again set aside by the Appellate 
Court; that a third trial of the whole mat- 
ter will then be required, and that on an 
appeal from that verdict it is possible 
that the Appellate Court will let it alone, 
is to explain to him a system which from 
his standpoint is intolerable and mon- 
strous, and yet it is a system which has 
been operating not only in New York 
but in many other states for years. 


It is fair to say that the third trial 
rule is not quite so clear in New York as 
it was a few years ago. One of the New 
York Appellate Courts has declared in 
one case in which there had been four 
trials in this treadmill fashion, that it 
did not make any difference how many 
times the jury reached the same verdict. 
It declared : 


“The jury having no right to render the 
verdict, the judgment entered thereon is 
wrong, and to permit it to stand is, by ju- 
dicial decree, to compel one person to 
give property to another. This the court 
has no more right to do than the jury had 
to render its verdict, and to do so would 
be wrong, and the two wrongs would not 
make a right. It matters not, therefore, 
how many times a jury may render a ver- 
dict upon this evidence, a judgment based 
thereon cannot be permitted to stand if 
the court discharges its duty.” 


This new rule is not much more satis- 
factory than the three verdict rule. It 
practically tells both parties to the liti- 
gation that the court has no terminal fa- 
cilities whatever, that the plaintiff has 





an interminable right to present the same 
facts, get the same verdict and have it 
set aside and a new trial ordered, until 
he or his adversary is exhausted or bank- 
rupt. We have in mind now a complicated 
broker’s case, which had been tried four 
times, and in which the attorney for the 
plaintiff, after the last verdict in his fa- 
vor, declared that he had spent an entire 
year of his life on this litigation. The 
verdict has been set aside and there is a 
new trial coming. Whatever lawyers may 
think about such a system, it is from the 
standpoint of the community intolerable 
and a blot on the system of justice. 


We are convinced that the jury trial. sys- 
tem must require modification to continue 
in America. England has abolished trial 
by jury as a matter of right in all cases, 
except in the relatively small classes of 
libel, slander, criminal conversation and 
breach of promise of marriage. Having 
done so, she has then empowered her ap- 
pellate courts to render final judgment 
on appeal by correcting the errors of the 
courts below—a thing which is yet impos- 
sible in any American state in jury cases. 

Few of us wish the jury trial abolished, 
but to make it a modern instrument of 
justice it requires very great changes, 
very few of which are yet in evidence. 
We needlessly waste the time of more 
citizens called for jury service than there 
is any real reason for doing. We keepa 
multitude of men sitting around doing 
nothing, but following the Miltonic 
aphorism that “They also serve who only 
stand and wait.” We waste their time, 
not only before they are empanelled as 
jurors, but afterwards as well, with the 
general result that. the class of jurors 
we most require for the intelligent con- 
sideration of our cases are the ones most 
anxious to escape the meshes of an insti- 
tution, which, as a business proposition, 
is a calamitous failure. 

A further change which would be help- 
ful would be a rule which would 
require in every case where either party 
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desired a trial by jury to make them ask 
for it, and, instead of putting all the cases 
in which the right to jury trial exists on 
the jury calendar, and put only those 
cases in which the right is demanded by 
the parties. There are a great many 
cases in which trial by jury exists as a 
matter of right, but in which a jury is 
not really wanted by either party. They 
take the jury as a matter of sheer inertia. 
The case goes on in the ordinary way on 
the jury calendar when it could be better 
tried by a judge without a jury. This 
inertia would be largely overcome and 
we would have a larger percentage of our 
complicated cases tried by judges if the 
jury trial was not a mere matter of course, 
but was something which the parties had 
to affirmatively demand and in the ab- 
sence of such a demand the case would 
take its course for trial without a jury. 


Delay in Equity Cases—We have been 
dealing thus far with jury trials, because 
they constitute our most serious problem. 
In equity cases, speaking generally, the law 
is just as bad as the courts make it and no 
worse. Our courts have generally in 
equity cases had broad powers, subject to 
few constitutional limitations, and if they 
fail to do justice in equity cases, the greater 
part of the blame is on the courts them- 
selves. The jury problem is one on which 
the courts are handicapped by constitutional 
limitations. I have made my criticisms 
of the existing method of jury trials, not 
because I am an opponent to the jury sys- 
tem, but because it seems to me that it is 
unnecessarily working badly and that 
something should be done to obviate de- 
fects over which the courts have not the 
Same power that they have over their 
Own special branch of the law—the 
equity case. 


Delay on Appeal.—Brief reference to the 
defects which interfere with the proper 
stopping point in litigation in the Appellate 
Courts, in which there are a few things 
which seem to me to deserve attention. The 








first is this: We print too much stuff. 
From the layman’s standpoint the practice 
of law often seems like a conspiracy be- 
tween the lawyers and the printers. So far 
as I can see there has been little tendency 
to eliminate the printer’s devil. The tend- 
ency in New York in recent years has been 
rather to increase the printing expense of 
appeal cases than the other way about. Now 
we print everything. If there should be 
a rule adopted in New York, for example, 
that criminal cases should go up on the 
stenographer’s testimony of the original 
trial, with printed briefs, instead of the 
fat records which the law makes compul- 
sory now, we would get a great deal 
more speed, and I am sure that no one 
would lose anything except the printer. 
A good long paper could be written on 
the printer as an obstacle to justice, but 
if the effect of the enormous cost of 
appeal records can make our profession 
focus its mind on the relative desirability 
of correct trials in the courts below, in- 
stead of spending our time on adulation 
of appeal courts and considering the trial 
judge as a sort of a doorkeeper to the 
house of justice, the printer’s evil would 
be worth what it costs. 


New ‘York has inaugurated some re- 
forms of a far-reaching character by 
which the appeal courts of that state 
are empowered to render final judgment 
without a new trial being ordered in all 
equity cases, the court making such ad- 
ditional findings of fact as the record 
may warrant. It also has the power in 
cases which have been tried by jury and 
in which the plaintiff has not made out 
a prima facie case, not only to set aside 
the verdict, but to dismiss the case, as — 
the trial judge should have done. 


In equity cases we need to supplement 
the machinery of our appeal courts, to 
take additional testimony on points not 
covered by the record which the court 
deeins essential to a final judgment. The 
New York courts can do it in certain 
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cases and so can those of New Jersey un- 
der the Practice Act. They do not do it 
very often and they have not the neces- 
Sary assistance to enable them to do it 
very well, but the principle that there 
should be no new trials which can pos- 
sibly be avoided is one which requires 
every necessary extension of the powers 
of appellate courts with that end in view. 


The subject which I have attempted 
to consider is one of the greatest possible 
importance. The bar and the judiciary in 
America are on trial to-day for inefficiency. 
Some of the charges are false; many of 
them are true. To remove the blots of 
our system we should receive the active 
and patriotic support of our profession 
as citizens. A few weeks ago a twenty- 
three years old law suit reached its termi- 
nation in New York. It had involved in 
its trial and retrials the services of 45 
judges, 95 lawyers and 249 witnesses. It 
had outlived seventeen judges, 13 law- 
yers, and 42 witnesses. Plaintiff finally 
obtained a judgment for $48,000 in his 
favor, and claims to have spent $186,000 
in counsel fees. When the decision of 
the Court of Appeals in his favor was an- 
nounced to the successful plaintiff, he is 
reported to have said in comment, “I win, 
but I lose.” The substantial part of the 
business life of these litigants has been 
spent in one litigation. Heart-burnings 
and ill feelings had occupied for all these 
years the minds of these contestants. Its 
termination was not a triumph, but a 
failure. Let us remember that from the 
standpoint of the community, there can 
be no system of justice which is satisfac- 
tory, under which any such results are 
possible, under which any such delays 
and expenses can be entailed. Let us re- 
member that from the standpoint of tke 
litigant and the community, the stopping 
point is an essential part of every well 
organized system of justice. 


Grorce W. ALGER. 
New York. N. Y. 





HUSBAND AND WIFE—ALIENATION OF 
AFFECTIONS. 


WILLEY v. HOWELL. 
Court of Appeals of Kentucky. Sept. 29, 1914, 


169 S. W. 519. 


For defendant, father of plaintiff’s wife, in 
an action for alienating the affections of the 
wife, and persuading her to lteave plaintiff, a 
letter written before the abandonment, by the 
wife to her mother, charging long-continued 
mistreatment by the husband, and that it had 
become so intolerable that she had made up her 
mind to leave him as soon as possible, is com- 
petent, whether or not it had been brought to 
defendant’s attention. 


CARROLL, J. The appellee, Howell, brought 
this action against the appellant, Willey, to 
recover damages on the ground that the ap- 
pellant had wrongfully and maliciously alien- 
ated the affections of his wife and persuaded 
and influenced her to abandon him. On a trial 
of the case there was a verdict and judgment 
in favor of the appellee for $1,500. A reversal 
of the judgment is asked, for reasons that will 
be noticed in the course of the opinion. 


In May, 1910, the appellee married the daugh- 
ter of the appellant, and soon afterwards they 
began keeping house a short distance from 
the home of the appellant. They lived togeth- 
er until January, 1913, when the wife of ap- 
pellee, taking with her the two children that 
were born of the marriage, left his home and 
took up her residence with the appellant. A 
very short while afterwards this suit was 
brought. It also appears in the record, al- 
though in an incidental way, that the appellee 
brought a slander suit against the appellant, 
and that the wife of appellee brought a suit 
against him for divorce and alimony. 5 

It seems that all of these people lived on 
perfectly agreeable and friendly terms until 
some time in November, 1911, when a little 
difference came up between the appellant and 
appellee, growing out of a business transac- 
tion. After this, matters grew worse between 
them; first one trifling thing and then another, 
stimulating the animosity that soon culminated 
in a bitter estrangement. Finally, in Decem- 
ber, 1912, the appellant (as shown by the evi- 
dence of appellee) accused the appellee of hay- 
ing a loathsome disease, and said that he had 
been trying for several months to get his wife 
to leave him. A few weeks after this, another 
wordy altercation took place between appel- 
lant and appellee, and there is evidence to 
the effect that appellant insisted that his 
daughter leave appellee and go to his home, 
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but she did not go at this time. A few days 
afterwards, however, the appellant eame to 
the house of appellee, and a conversation that 
took place between appellant, appellee, and the 
wife of appellee, in which threats of suits and 
cther disturbing matters were brought up, end- 
ed in the wife of appellee and the children go- 
ing to the home of appellant. 

The chief ground relied on for reversal is 
the ruling of the trial judge in excluding from 
the jury a letter written on December 30, 1912, 
by the wife of appellee to her mother, the wife 
of appellant. The appellant, during his testi- 
mony, was shown a letter which he said had 
been given to him by his daughter, the wife 
of appellee, to take to her mother. And Le 
further testified that the letter was in the hand- 
writing of his daughter, and that he was ac- 
quainted with its contents. The letter charged, 
in substance, that the appellee had been guilty 
of mistreatment and cruel conduct towards his 
wife for almost a year previous to the date 
of the letter, and that his conduct had become 
so intolerable that she had made up her mind 
to leave him as soon as she was able to do so, 
and had so told him. We think this letter was 
competent evidence for appellant, and its ex- 
clusion was prejudicial error. The real issue 
in this case was: Did appellant wrongfully 
and maliciously persuade his daughter to aban- 
don appellee, or did his daughter, induced by 
the misconduct of appellee, voluntarily leave 
him? For the purpose of illustrating this is- 
sue, it was competent for the appellant to 
prove declarations, written or oral, made by 
the wife of appellee that tended to show her 
State of mind and feeling towards her husband 
and her intentions in respect to remaining 
with or leaving him. Indeed, any relevant cir- 
cumstances that might serve to show her state 
of mind and intention were competent. Nor is 
it material to the competency of evidence of 
this character whether it was brought to the 
notice of appellant or not. For example, it 
would have been admissible in behalf of appel- 
lant to prove, by third parties, declarations and 
statements of the wife of appellee showing her 
State of mind and her intention, although these 
Statements and declarations were unknown to 
appellant. Likewise, it would have been ad- 
missible in behalf of appellee to prove by third 
persons, from personal knowledge or from in- 
formation received from the wife of appellee, 
the agreeable relations that existed between 
appellee and his wife. Leucht v. Leucht, 129 
Ky. 700, 112 S. W. 845, 130 Am. St. Rep. 486. 

We had before us in Scott v. O’Brien, 129 
Ky. 1, 110 S. W. 260, 33 Ky. Law Rep. 450, 16 
L. R. A. (N. S.) 742, 130 Am. St. Rep. 419, a 
question substantially like this. In that case 





Virginia O’Brien brought an action against 
Florence Scott to recover damages for the 
alienation by the latter of her husband’s affec- 
ions. The defense for Mrs. Scott was that 
O’Brien voluntarily left his wife without be- 
ing influenced or persuaded by her to do so, 
and, with a view of presenting this defense, 
she offered to introduce letters from O’Brien 
and to testify to his conduct and conversations 
with her prior to the time he abandoned his 
wife. And it was ruled that this evidence was 
competent as tending to show whether the con- 
duct of O’Brien was voluntary on his part or 
the result of the persuasion or influence of 
Mrs. Scott. The only difference between that 
case and this, consists in the fact that in the 
O’Brien case the declarations offered were 
made directly to the defendant, Mrs. Scott, 
while here the evidence offered was in the 
form of a letter written to a third person not 
a party to this suit. But the competency of 
evidence of this character does not depend on 
the circumstance that its declarations were 
made directly to the party sought to be charged 
with the alienation. The appellant testified 
to conversations had with his daughter, show- 
ing her purpose to leave her husband on ac- 
eount of his misconduct, and these conversa- 
tions were, of course, competent, as was di- 
rectly decided in the O’Brien case, but there 
is no reason why third persons should not also 
testify to declarations of the wife manifest- 
ing her purpose to leave her husband for 
causes entirely independent of the appellant. 
Admissibility of evidence of this character 
rests on the ground that it shows the reasons 
that influenced the wife to take the action she 
did, and that she was not influenced or per- 
suaded so to do by the person charged with 
the alienation. For example, suppose that the 
wife of appellee had said to A, before the final 
separation, that her husband had made cruel 
charges against her virtue, and had otherwise 
behaved in such a manner that she could not 
live with him, and that she intended to leave 
her home and go to her parents or some other 
place. Clearly, it would have been competent 
to prove in behalf of appellant these declara- 
tions by the person to whom the wife had 
made them. : 

It is, however, insisted by counsel for ap- 
pellee, that, if this letter was competent, its 
exclusion was not prejudicial, because appel- 
lant was permitted to testify to statements 
made to him by his daughter in substance, the 
same as the statements contained in the let- 
ter. But this letter purported to be, and we 
must assume was, in the handwriting of the 
daughter. It was written by her before the 
final'separation took place, and while she was 
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living with her husband, and furnished, if true, 
the most convincing reasons why she intended 
to leave her husband and go to the home of 
her parents. That this letter, written by her, 
would have been much more effective evidence 
of the causes that were operating upon her 
mind to induce her to take the step she did 
than were the statements by the appellant as 
to what the daughter told him is, we think, 
not open to question. It may be, as said by 
counsel for appellee, that this letter was pre- 
pared long after the separation took place, for 
the purpose of helping in the defense of this 
suit. But this argument goes to the weight 
of the letter as evidence and not to its com- 
petency. 

For the error in refusing to admit this letter, 
the judgment is reversed, with directions for a 
new trial not inconsistent with this opinion. 


Note.—Declarations of Husband or Wife in 
Suits for Alienation of Affections—The instant 
case holds that the whole of a statement made 
by a wife as showing her mind toward her 
husband may be introduced by defendant in a 
suit for alienation of affections, and not merely 
that part which indicates her feeling toward her 
husband. In other words, her reasons and al- 
leged facts in support thereof are competent evi- 
dence against the husband, when at bottom noth- 
ing is really material except the state of her 


mind. We think this ruling is not supported by 
authority. 

The basis of the rule in such cases is that ut- 
terances which are verbal acts are not hearsay 
evidence. 3 Wigmore on Ev. § 1730. But how may 
utterances, as mere verbal acts showing the state 
of one’s mind embrace any more than the ex- 


pression thereby of such state and not the 
alleged reasons or alleged facts which are the 
basis of such state of mind? Those expressions 
are like involuntary expressions so close to the 
happening of an event as to be considered res 
gestae. It would be indeed strange for such 
things to prove the facts causing the expressions. 
The fact also is to be considered whether these 
expressions were made when there could arise 
any suspicion of their being self-serving merely. 
Gaines v. Relf, 12 How. 535. 

The utterances of the alienated spouse are ad- 
missible to show the result on his or her state 
of mind as towards the other spouse. Hillers v. 
Tavlor, 116 Md. 165, 81 Atl. 286. 

In Ickes v. Ickes, 237 Pa. 582, 85 Atl. 885, the 
distinction to which we have averted is squarely 
stated as follows: “When the court determines 
in any case that a man’s state of mind, or the 
reason why he did a certain act, is a relevant 
principal fact to be ascertained, that is the par- 
ticular thing under immediate investigation, and 
what he may have said concerning it is usually the 
best and only evidence that can be obtained on 
the subject, but the proofs must always be re- 
stricted to declarations indicating the state of 
mind at the time of their utterance.” 

In Luick v. Arends, N. D., 132 N. W. 353, 364, 
it is said: “Declarations of the wife, when 
otherwise admissible cannot be admitted in evi- 
dence when they carry with them hearsay’ evi- 
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dence as to what the husband did or said, and 
thus make proof of hearsay of his state of mind 
or his want of affection toward the wife. Her 
declarations may be admitted that she does not 
love her husband, but her declarations of facts 
or reasons to justify or explain her lack of love 
are inadmissible and hearsay the same as a state- 
ment to a third party without the presence of 
the husband that the husband did or said a cer- 
tain thing.” For this are cited a great number 
of cases, viz: Jones v. Warson, 137 Wis. 478, 
119 N. W. 179, 129 Am. St. Rep. 1082; Fuller y. 
Robinson, 230 Mo. 22, 130 S. W. 343; Leucht v. 
Leucht, 129 Ky. 700, 112 S. W. 845, 130 Am. St. 
Rep. 486; Boland v. Stanley, 88 Ark. 562, 115 S. 
W. 163, 1290 Am. St. Rep. 114; Leavell v. Leavell, 
122 Mo. App. 654, 99 S. W. 460. 

Where the declaration of feeling is practically 
not to be dissociated from recital of facts, the 
jury should be instructed that the substantive 
facts stated therein should not be considered as 
proved. King v. Hanson, 13 N. D. 85, 99 N. W. 
1085; Hardwick v. Hardwick, 130 Iowa 230, 106 
N. W. 639; Magers v. Magers, 143 Iowa 750, 123 
N. W. 330; Gilpin v. Gilpin, 12 Colo. 504, 21 Pac. 
612; Dalton v. Dregge, 99 Mich. 250, 58 N. W. 57. 

The cases above cited show very plainly that 
declaration of state of mind is only admissible 
to that extent and it is not admissible to prove 
in this way any facts or reasons back of the 
declaration for any purpose whatever. 








ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS OF THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS. 


QUESTION No. 68. 

A highly respectable, well-established real 
estate firm are purchasing options upon real 
estate which is subject to building restrictions. 
Whether they obtain options or not on all of 


. the lots in the tract, they are entering into 


agreements with the owners to remove the 
restrictions at a certain sum, and simultan- 
eously therewith taking a retainer from the 
owners of the property to an attorney named, 
authorizing him to institute suit to remove 
said restrictions, and stipulating in the re 
tainer that the attorney is to look to the real 
estate firm for his compensation. Thereafter 
the real estate firm enters into an agreement 
with the attorney to institute the actions and 
agrees to pay him his disbursements, and if 
he succeed, a sum less in amount than the 
said real estate firm is receiving. The at- 
torney does not depend upon the owners pay- 
ing the real estate firm. He receives his 
money direct from the real estate firm, and the 
real estate firm must collect their charges 
from the owners. 
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Query: Does the attorney trangress pro- 
fessional ethics? 

ANSWER No. 68. 

In the opinion of the committee the action 
of the real estate firm in securing the re- 
tainer for the lawyer, under the circumstances, 
amounts to an offer of his services for a con- 
sideration moving to the real estate firm, and 
we disapprove of the participation of the law- 
yer therein. Such trading in the services of a 
lawyer detracts from the essential dignity of 
the profession. The committee considers that 
arrangements of joint adventure, where an in- 
termediary exploits an attorney for its own 
profit, are to be discouraged by reputable mem- 
bers of the profession. (See answer to Ques- 


tion 47, subd. II a, b, c, III b, c, IV b, Vil a,. 


IX c.) 


QUESTION No. 70. 

When an accused person has deposited cash 
bail for his appearance for trial on a criminal 
charge and has also made a deposit of money 
with his lawyer, subject to the order of the 
accused, in case of conviction, and the bail 
is forfeited. 

1. Is it improper for the lawyer to honor 
an order from his client who has fled to Can- 
ada, directing the payment to one outside the 
state of the deposit made with his lawyer? 

2. Is it incumbent upon the lawyer to ad- 
vise the police officials of the receipt of a 
communication from his client disclosing his 
whereabouts and enclosing such order? 

ANSWER No. 70. 

In the opinion of this committee there is no 
impropriety in the lawyer’s honoring the order 
of his client in respect to the disposition of 
his client’s property. The client has not for- 
feited all civil rights nor his ownership of 
property by becoming a fugitive from justice. 
In the opinion of the committee it would be 
improper for the lawyer to disclose the infor- 
mation; his obligation to his client, imposed by 
our law in the interest of the supposedly proper 
and satisfactory administration of justice, a 
rule which is binding upon the lawyer, pre- 
cludes him from making the disclosure to any 
one without his client’s express consent. 

The committee bases this latter opinion upon 
its view that the professional relation extends 
to the date of the communication, notwith- 
standing the other facts stated in the question. 


QUESTION No. 71. 

W., an attorney, obtains a judgment for his 
client J. in the sum of one hundred and fifty 
dollars. After taking an inquest, and obtain- 
ing an order for the examination of N. the 
judgment debtor in supplementary proceedings, 





W. is approached by C., the attorney for N. 
and offered the sum of ten dollars as his own 
fee in this matter, and twenty-five dollars for 
J. in full settlement of all claims against N. 
W., after conferring with his client, decided 
not to accept this offer. 

Subsequently C. approaches J. and offers him 
ten dollars which is accepted in full satisfac- 
tion of J.’s claim against N. This is done 
without consulting or informing W., the attor- 
ney for J. 

Kindly advise me whether this conduct on 
the part of C., an attorney, is professional 
and proper. 

ANSWER No. 71. 

In the opinion of the committee, the act of 
C. in approaching W.’s client and settling the 
proceedings without W.’s knowledge is unethi- 
cal. 

Canon IX of the canons of the American 
Bar Association reads in part as follows: 

“A lawyer should not in any way communi- 
cate upon the subject of controversy with a 
party represented by counsel; much less should 
he undertake to negotiate or compromise the 
matter with him, but should deal only with 
counsel.” 


QUESTION No. 72. 

Is it proper professional conduct for law- 
yers, members of a legislature which has 
passed a law instituting a state commission 
authorized to approve and supervise the oper- 
ations of a certain class of corporations, for 
the performance for the public of certain acts 
authorized by the law, to permit such a cor- 
poration to advertise for such business and 
solicit the patronage of the public by announce- 
ments stating that such lawyers, designating 
them by their official titles as members of the 
legislature, are their counsel? 

ANSWER No. 72. 

In the opinion of the committee the conduct 
suggested is improper; the reference to the 
position of the counsel as members of the leg- 
islature is too apt to create the impression 
that that fact gives their client an improper 
advantage. 


QUESTION No. 73. 

-Is it proper profession conduct for a law- 
yer, who is counsel for a public administrator, 
and who has appeared in behalf of the public 
administrator, to,oppose the probate of a will 
and has been permitted by the court as amicus 
curiae to propound questions in opposition to 
the probate, notwithstanding the objection’ 
that his client has no standing to make such 
opposition, and who has by his questions and 
the answers thereto induced the probate judge 
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to state that he will require further proof to 
satisfy him that the will should be admitted 
and will call for the production upon an ad- 
journed date of an earlier testatmentary in- 
strument described in the questions, then to 
seek out the person named as executor in the 
earlier testamentary instrument executed by 
the decedent and induce him to offer the 
earlier instrument for probate and to employ 
the lawyer as his counsel for the purpose, not- 
withstanding such executor has previously an- 
nounced that he was satisfied of the genuine- 
ness and validity of the later instrument? 
ANSWER No. 73. 

In the opinion of the committee the attor- 
ney’s conduct is improper as stirring up liti- 
gation for his own profit, and in view of the 
capacity in which the lawyer elicited the in- 
formation it was improper for him to so use 
it for his own advantage. 








BOOK REVIEWS. 


VON IHERING’S LAW AS A MEANS TO AN 
END. 


This work by Rudolph von Ihering, was trans- 
lated from the German by Isaac Husik. 
With the work there is an editorial preface 
written by Professor Drake, of Michigan Unl- 
versity, a sparkling introduction by Judge 
Lamm, of the Missouri Supreme Court and a 
solid one by Professor Geldart of Oxford, who 
recently contributed to the University Library 
series a small but excellent work called “The 
Elements of English Law.” -.The name of 
the author is not pronounced “eerhering” but 
“yayring,” the I being really a J as it is 
correctly printed in Professor Geidart’s intro- 
duction. This is the fifth volume of the Mod- 
ern Legal Philosophy Series. The title of the 
original is “Der Zweck im Recht,” which might 
have been translated “Purpose as an Element 
in Law,” or, “Final Causes in Jurisprudence.” 
But we will raise no quarrel about the title 
because we are too thankful to have the book 
which is a classic done into English. With- 
out accepting the author’s doctiine that “ego- 
ism” is the sole spring of law we may never- 
theless read and digest the book to profit by 
the wealth of illuminating thought with which 
it treats fundamental legal relations. Ger- 
Maus may criticise the work for a want of 
philosophic thoroughness and that there is 
much justice in the criticism, it seems to us, 
will be apparent to one who has studied some- 
what the works of Dr. Fritz Berolzheimer, part 
of which has been published in English in the 
same series as those of Dr. Joseph Kohler 





which are to appear later. But American law- 
yers may deem the defect a virtue and we our. 
selves may be so imbued or if you will, tainted, 
with Neo-Hegelian notions ‘that we cannot 
judge quite. fairly. And then, too, our own 
philosophic training, we confess it but with- 
out shame, has been rather of the Missouri- 
esque brand which has not yet become famous 
to say the least, and which, politely, may be 
described as a decidedly evasive eclecticism, 
The works constituting this foreign legal phil- 
osophy series should be read by our lawyers 
of the “more ambitious sort” as their prede- 
cessors in the days of yore wrestled with 
Montesquieu Burlamaqui and Puffendorff. The 
German jurists especially and the Italians, 
who have followed and perhaps surpassed their 
German masters, have real contributions to 
make to the world’s legal thought. Of that 
there is no doubt and we therefore once more 
give our meed of praise to the publishers for 
their part in the venture. 

Printed in one volume, bound in cloth and 
published by the Boston Book Co., Boston, 
Mass. Cuas. F. Krone. 








HUMOR OF THE LAW. 


Blank, a lawyer of Missouri, was seized sud- 
denly with an attack of temporary insanity 
while traveling across his home state. 

Stepping off the train at a county seat where 
he was quite unknown, he walked into the 
bank and requested the cashier to let him warm 
himself by the stove. The cashier, noticing 
that Mr. Blank was a stranger of culture and 
refinement who seemed confused about some 
thing, invited him back of the railing. Inside 
the railing, Blank savagely attacked the cashier 
with his fists and gave him a beating. Blank 
was arrested and then indicted by the grand 
jury (at the time in session) for assault with 
dangerous and deadly weapons. 

At the trial Blank was defended by several 
prominent attorneys who had rushed to his aid 
One attorney sought to quash the indictment on 
the ground that it charged assault with danger 
ous and deadly weapons, whereas the evidence 
showed that the attack was made with fists, 
which were not dangerous and deadly. The 
circuit judge gravely announced his decision 
that Blank’s fists were dangerous and deadly 
weapons. As the decision was rendered Blank 
was standing in front of the judge with his 


hands in his trousers pockets. The attorney 
rushed to Blank and, pulling his client’s hands 
from his pockets, exclaimed: 

“Here, you, get your hands out of there! Next 
you will be charged with carrying conc 
weapons.”—Green Bag. 
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oston, 1, Attorney and Client—Agency.—An attor- 
ONE. ney has no authority to compromise a claim or 
suit without the consent of the client, except 
in cases of emergency, where the client’s inter- 
—— ests reasonably appear in jeopardy and delay 
would seriously imperil such interests.—Combs 
v. Combs, Ind., 105 N. E. 944. 
d sud- 2. Substitution—An attorney, who was to 
sanity receive one-fourth of the recovery for bringing 
a suit, was entitled only to reasonable compen- 
sation for the services rendered and capable of 
where being rendered by him, where another attorney 
to the was substituted who negotiated a settlement.— 
warm Ibert v. Aetna Life Ins. Co., U. S. D. C., 213 Fed. 
ticing = 
~ and 3. Bankruptey—Discharge.—A bankrupt, who 
sold for cash lumber not paid for shortly 
some before the bankruptcy, and failed to keep any 
Inside record of the disposition of the proceeds, held 
cashier to be denied a discharge——lIn re Sims, U. S. D. 
- Blank C,, 213 Fed. 992. 
- grand 4—Sale.—A sale by a trustee in bankruptcy 
ith under order of the court of a stock subscription 
lt W note passes the legal title to the purchaser, 
who may sue thereon with all the rights the 
several trustee had.—Bailey v. Anderson, Ga., 82 S. E. 
his aid. 290. 
ment on 5.—_—-Stockholder’s Liability—Bankruptcy 
danger proceedings against a corporation do not stand 
in the way of a resort to a method prescribed 
vidence by Rev. Laws Minn. of enforcing the liability 
th fists, of a stockholder for corporate debts.—Selig v. 
y. The Hamilton, 34 Sup. Ct. Rep. 926. 
decision 6. Trustee.—The right of a trustee to 
| deadly Property in the possession of the bankrupt is 
4 Blank Superior to that of a mortgagee holding under 
| an unrecorded mortgage, good as between the 
with his bankrupt and the mortgagee—In re Social 
attorney Circle Cotton Mills, U. S. D. C., 213 Fed. 994. 
’s hands 7. Banks and Banking—Ratification.—A 
| Next bank may, without formal resolution of the 
snceill directors, ratify a settlement with its cashier 





for a shortage and an agreement to turn over 














to him bad notes taken while he was cashier.— 
Cantrell v. Davidson, Mo., 168 S. W. 271. 


8. Bills and Notes—Gambling Consideration. 
—Negotiable paper, the consideration of which 
is money lost in gaming, is void in the holder’s 
hands, though he took it for value without 
notice of the consideration——Twentieth Street 
Bank v. Jacobs, W. Va., 82 S. E. 320. 


9. Possession.—Possession of a note pay- 
able to the order of another is no evidence of 
title in the holder; and hence the holder must 
prove that an assignment of the note, purport- 
ing to be executed by the payee’s agent, was 
authorized.—Wade vy. Boone, Mo., 168 S. W. 360. 


10. Public Policy.—A stipulaton in a note 
of payment of 5 per cent collection fees, and a 
$10 attorney’s fee, in addition to that taxed by | 
law, is in violation of the policy of the law and 
void.—Raleigh County Bank v. Poteet, W. Va., 
82 S. E. 332. 











11. Brokers—Owner.—An owner may himself 
sell property which he has listed with a broker. 
—Wright v. Waite, Minn., 148 N. W. 50. 


12. Carriers of Goods—Refund.—aA _ car- 
rier may recover from a shipper, who has paid 
the legal rate for an interstate shipment, a re- 
fund made to the shipper by the carrier’s agent, 
either by mistake of the carrier or through the 
agent’s illegal act.—Central of Georgia Ry. Co. 
v. Curtis, Ga., 82 S. E. 318. 


13. Carriers of Live Steck—Stipulations.—A 
stipulation in a contract for the shipment of live 
stock requiring notice of a claim for loss or 
injury within a specified time is for the protec- 
tion of the carrier, and may be waived by it.— 
St. Louis, I. M. & S. Ry. Co. v. Shepherd, Ark., 
168 S. W. 137. e 


14. Carriers of Passengers—Ejection.—A 
passenger wrongfully ejected from a train may 
recover for unnecessary insult and humiliation 
by abusive language or conduct, though no un- 
necessary force is employed.—Morris v. St. Louis 
& S. F. R. Co., Mo., 168 S. W. 325. 


15. Inspection.— Where a car was equipped 
with electric push buttons for the use of pas- 
sengers, the motorman and conductor of the 
car must inspect the system; and where a car 
which had run 300 miles, covering a period of 
three or not exceeding four days’ service, was 
placed in the charge of a motorman and con- 
ductor to operate, their failure to inspect the 
system and remedy defects therein, or to take 
other suitable measures to protect passengers 
ignorant of the facts, was actionable negligence. 
—wWeil v. Boston Elevated Ry., Mass., 105 N. E. 
983. 


16. Mail Clerk.—That a railway mail clerk, 
injured while in a mail car standing on a side 
track when it was run into by another car, was 
eating his lunch at the time, did not necessarily 
show that he was a mere licensee and not a 
passenger of the railway company.—Pittsburgh, 
Cc. Cc. & St. L. Ry Co. v. Bir., Ind., 105 N. E. 
921. € ‘ 


17.—~-Pass.—A pass issued by a railroad for 
interstate transportation to the wife of an em- 
ploye under Act June 29, 1906, § 1, must be 
deemed gratuitous, in view of prohibition in 








section 2 of the act against charging a greater 
or different compensation for transportation of 
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passengers from that scheduled in the publish- 
ed rates.—Charleston & W. C. R. Co. v. Thomp- 
son, 34 Sup. Ct. Rep. 964. 


18. Commerece—Employes.—Where an em- 
Ploye of a carrier engaged in interstate com- 
merce was injured by the negligence of his fel- 
low servants while wheeling coal for the shop 
in which the other employes were repairing 
cars used in such commerce, he was employed 
in interstate commerce within the federal Em- 
ployers’ Liability Act.—Cousins v. Illinois Cent. 
R. Co., Minn., 148 N. W. 58. . 

19. Foreign Corporation.—A foreign cor- 
poration engaged in interstate commerce is not 
for that reason immune from service of process 
under the laws of the state in which it is carry- 
ing on business.—International Harvester Co. of 
America v. Commonwealth of Kentucky, 34 
Sup. Ct. Rep. 944. 

20. Local Freight.—The effect on inter- 
state commerce of requiring under state au- 
thority that an interstate carrier move local 
freight between private’ spurs in the same 
city is so indirect that it cannot be deemed 
to deprive the carrier of rights secured by the 
commerce clause of the federal Constitution.— 
Louisville & N. R. Co. v. Higdon, 34 Sup. Ct. Rep. 
9 








21, Mental Anguish—A recovery in a 
South Carolina court of damages for mental 
anguish from failure to deliver a telegram in 
the city of Washington forwarded from South 
Carolina, where received, cannot be authorized, 
as is done by Civ. Code S. C. 1902, § 2223, as con- 
strued by the state courts, without violating the 
commerce clause of the federal Constitution.— 





Western Union Tel. Co. v. Brown, 34 Sup. Ct. 
Rep. 955. 
22. Pipe Lines.—An oil company using a 





pipe line solely to conduct its own oil from its 
own wells in one state to its own refinery in an- 
other state is not within Act June 29, 1906, ex- 
tending operation of interstate commerce act to 
pipe lines, who shall be considered common 
earriers within the act.—United States v. Ohio 
Oil Co., 34 Sup. Ct. Rep. 956. 

23. Constitutional Law—i4ith Amendment.— 
The surviving brothers and sisters of a colored 
freedman, dying intestate,,who were the chil- 
dren of a born slave and were themselves born 
slaves, are not denied the equal protection of 
the laws, contrary to Const. Amend. 14, by a 
decision of the state court constructing Shan- 
non’s Code, Tenn. § 4163, preferring brothers 
and sisters of an intestate ‘Soine without issue 
over the husband or widow, as applying only to 
brothers and sisters born free, with the result 
that the intestate’s real property acquired by 
him while he was a freedman passed to his 
widow under section 4165.—Jones v. Jones, 34 
Sup. Ct. Rep. 937. 

24. Pipe Lines.—Construing Act June 29, 
1906, extending the operation of the interstate 
commerce act to pipe lines, as embracing exist- 
ing pipe lines controlled by oil companies in 
which is carried all oil offered between oil 
fields east of California and the Atlantic sea- 
board on condition that the offerer shall first 
sell to them the oil on their own terms, does 
not render the statute invalid under Const. 
Amend. 5, but is a valid exercise of control 
over interstate commerce.—United States v. 
Ohio Oil Co., 34 Sup. Ct. Rep. 956. 

25. Centracts—Conditions.—Where it is 
agreed that a debt then due shall be paid upon 
the happening of a future event which does not 
happen, the law will imply a promise to pay 
within a reasonable time.—Voight v. Voight, 
Nebr., 148 N. W ; 

26.——Consideration.—Doing by one of that 
which he is already legally bound to do is not 
a valuable consideration for a promise made to 
him.—Thomas v. Mott, W. Va., 82 S. E. 325. 

27. Fraud.—Where a corporation pretend- 
ed to sell all its assets pursuant to a scheme 
for the sale by the stockholders of all the stock, 
which would be paid for out of the assets of the 
corporation in the operation of its business, no 
part of the price to become assets of the cor- 
poration, but would belong to the stockholders, 














the transaction was fraudulent as against its 
creditors.—Home Powder Co. v. Lively, Mo., 168 
S. W. 351. 

28. Mutuality.—A contract by defendants 
to grow onions and deliver them to plaintiff, 
who should have the right to determine when 
and where they should be sold, for a commis- 
sion, it merely guaranteeing a certain price for 
fancy onions, but having the right to determine 
whether any onions came up to the prescribed 
standard, is lacking in mutuality, and so with- 
out consideration.—Texas Produce Exchange y, 
Sorrell, Tex., 168 S. W. 74. 

29. Restraint of Trade.—A party complain- 
ing of the enforcement of a contract in restraint 
of trade is held to a strict interpretation of the 
language -" the agreement.—Tarr v. Stearman, 
Ill, 105 N. ae 

30. Rb no owner of land, who 
contracted to convey it if the purchasers should 
pay certain sums within specified times, which 
contract provided that “no liability shall attach 
by this contract to either” party, could not re- 
cover for breach of such contract; the same be- 
ing unilateral, and the proposed purchasers 
having a right to withdraw from it at any time. 
—Quigley v. King, Mo., 168 S. W. 285. 

31. Corporations—Conspiracy.—A corpora- 
tion may be indicted and convicted under Cr, 
Code, § 37, for conspiracy to commit an offense 
against the United States by carrying liquors 
into Indian Territory or introducing liquors 
into the Indian country, although under sec- 
tion 335 of the Code the offense is a felony.— 
Joplin Mercantile Co. v. United States, U. S. C. 
C. A., 213 Fed. 926. 

32. Doing Business.—Isolated transactions 
by a foreign corporation with the citizens of 
another state held not a doing or carrying on 
of business by the foreign corporation in the 
other state, even where the transaction consti- 
tutes a part of the corporation’s ordinary busi- 
ness.—Mergenthaler Linotype Co. v. Hays, Mo. 
168 S. W. 239 

33.——Officers.—It is the duty of the presi- 
dent and financial manager of a corporation 
to guard its interests and conserve its re- 
sources, and where the treasurer is dealing with 
the funds contrary to the by-laws, or without 
the authority of the directors, he must restrain 
him.—Commonwealth v. Dow, Mass., 105 N. E. 
995. 

34. Presumption.—When a corporate con- 
tract is not on its face necessarily beyond the 
scope of the powers of the corporation, it will, 
in the absence of averment and proof to the 
contrary, be presumed to be valid.—Jacobs V. 
Monaton Realty Investing Corporation, N. Ys 
105 N. E. 968. 

35. Promoters.—While a _ corporation, to 
protect innocent stockholders, may sue for 
secret profits obtained by promoters guilty of 
fraud, the corporate name cannot be used mere- 
ly to enrich stockholders who individually 
would have no remedy.—Advance Realty Co, v. 
Nichols, Minn., 148.N. W. 65. 

36. Criminal Law—Intent.—Where an act is 
equivocal, and may be criminal according to 
the intent of accused in doing it, other acts 
of accused and his conduct on other occasions 
may be proved to disclose his criminal intent, 
though the evidence proves another like crime, 
but so connected with the crime charged as to 
show unity of design and motive.—Common- 
wealth v. Dow, Mass., 105 N. E. 995. 

37. Verdict.—Unless the verdict is so de- 
fective that no judgment can be_ rendered 
thereon, a motion for a venire de novo will not 
Fe austained. —Raneae v. State, Ind., 105 N. B 
899. 























38. White Slave Act.—In a prosecution for 
violating the White Slave Act, it was not an 
improper exercise of the court’s discretion, after 
the jury had been out a considerable time, te 
remind them of the importance of the case, the 
fact that the witnesses might not be procurable 
at another trial, and that they should en- 
deavor to agree, if possible—Suslak v. United 
States, U. S. C. C. A., 213 Fed. 913. 

39. Damages—Fright.—The mind and nerv- 
ous system being so intimately connected 
the body, and so likely to be affected by physical 
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injuries, proof of impairment of these faculties 
is admissible under allegations in substance 
setting up grievous or permanent injuries.— 
Allen v. Bland, Tex., 168 S. W. 35. 


40. Fright.—Fright may be considered an 
element of damage where there is physical in- 
jury attending the cause of the fright, or where 
it produces physical or mental impairment.— 
Goddard v. Watters, Ga., 82 S. E. 304. 


41. Fright.—One who, by reason of fright 
eaused by an explosion, faints and falls on the 
floor, and thereby sustains a physical injury, 
may recover therefor, though there can be no 
recovery for fright accompanied by physical in- 
jury.—Conley v. United Drug Co., Mass., 105 N. 
Jr io. 

42. Reduction.—That a railway mail clerk 
injured through the negligence of a railway 
company was paid his salary by the govern- 
ment while incapacitated from work did not 
inure to the benefit of the railway company in 
reduction of damages, and evidence of such fact 
was properly excluded.—Pittsburgh, C., C. & St. 
L. Ry. Co. v. Bir., Ind., 105 N. E. 921. 

43. Speculative Profits.—While speculative 
profits cannot be recovered as damages, profits 
which would have been received but for the 
acts of defendant may be so recovered where 
they are definite and certain.—Central of 
Georgia Ry. Co. v. Cooper, Ga., 82 S. E. 310. 

44. Dead Bodies—Interest In.—A son has a 
quasi property right in the remains of his 
mother sufficient to entitle him to recover for 
an injury done or indignity committed thereon. 
—Wall v. St. Louis & S. F. R. Co., Mo., 168 
S. W. 257. 

45. Death—Illegitimate Son.—There could be 
no recovery for the benefit of a mother for the 
wrongful death of her 38 year old illegitimate 
son, who had not lived with her for many years, 
where there was no evidence that she needed 
or expected any assistance from him, or that he 
was competent and disposed to furnish any.— 
Andrzejewski v. Northwestern Fuel Co., Wis., 
148 N. W. 37. 

46. Equity—Forfeiture.—Courts of equity 
will not enforce forfeiture of a contract, since, 
while recognizing the rights of parties to 
Stipulate for penalties and forfeitures, they do 
not favor a forfeiture, and will never affirma- 
tively enforce either a penalty or a forfeiture, 
but will leave the party entitled to enforce- 
ment to his remedy at law.—Tarr v. Stearman, 
Ill., 105 N. E. 957. 

47. Laches.—‘‘Laches,” defined as an equit- 
able doctrine consisting in not doing something 
which a party might do and might reasonably 
be expected to do in the vindication of his right, 
an unreasonable or unexcused delay, and inde- 
pendent of limitations, applied upon the circum- 
stances of each case to reach substantial jus- 
To v. City of St. Louis, Mo., 168 S. W. 

‘. 




















48. Statute of Limitations.—Equity ordin- 
arily follows the law literally in applying the 
statute of limitations to a purely legal demand. 
—Clark v. Gruber, W. Va., 82 S. E. 338. 

49. Exeecutors and Administrators—Personal 
Property.—Distributees may take title to per- 
sonal property, even though no administration 
nae —te re Landgraf’s Estate, Mo., 168 S. W. 


50. Exemptions—Attachment.—In an action 
for damages on an attachment bond, defendants 
May set off whatever amount is due them from 
plaintiff, irrespective of any question of exemp- 
tion, and the question of exemption concerns 
only the enforcement of a judgment.—State ex 
rel. Waggoner v. Lichtman, Mo., 168 S. W. 367. 

51. Fraud—False Representations.—Where 
the vendee in an executory contract has failed 
to make the stipulated payments and _ the 
vendor has lawfully terminated the contract, 
the vendee cannot sue for damages for false 
Trepresentations.—Olson. v. Northern Pac. Ry. 
Co, Minn., 148 N. W. 67. 

52. Insolvency.—No recovery could be had 
for alleged false representations as to the title 
to land mortgaged as security for a loan to the 
holder thereof, where it was not shown that 
either the borrower or the maker of the notes 











was insolvent, and no effort had been made to 
collect from them,—Stacey v. Robinson, Mo., 168 
S. W. 261. 

53. Laches.—That plaintiff, by long delay 
in bringing suit, affirmed the contract, held not 
to preclude him from suing for damages result- 
ing from the fraud by which the contract was 
procured.—McKinley vy. Warren, Mass., 105 N. 
E. 990. 

54. Frauds, Statute of—Part Performance.— 
While the rule that for part performance to 
take an oral agreement out of the statute of 
frauds such part performance must be referable 
to the contract applies where there is no writ- 
ten evidence of the contract, it cannot prevail 
where there is a writing signed by the parties 
establishing that the part performance was in 
compliance with the agreement of the parties. 
—kKorte v. O’Neill, S. D., 148 N. W. 12. 

55. Garnishment—Indigent. — Compensation 
ordered under Gen. St. 1913, § 8513, for an attor- 
ney for defending an indigent accused of crime, 
is not exempt from garnishment as being fees 
of a state or public officer.—Curtis v. Hutchin- 
son, Minn., 148 N. W. 66. 

56. Guardian and Ward—Settlement.—A 
fraudulent settlement by a guardian of his 
ward’s cause of action may be vacated, though 
it has been approved by the court, and though 
the defendant is not shown to have eee 
in the fraud.—Dasich v. La Rue ining Co., 
Minn., 148 N. W. 45. 

57. Husband and Wife—Agency.—Where a 
husband on his own credit purchases material 
for the improvement of his wife’s estate, she 
is not liable-—Meeks v. Indiana Lumber Co., 
Ind., 105 N. E. 947. 

58. Earning Capacity.—A married woman 
not engaged in business for herself cannot re- 
cover damages for impairment of her earning 
capacity, nor for time lost or money expended 
in effecting a cure, unless she alleges and 
proves employment of her time in her own 
business, or that she has paid or is bound to pay 
such money out of her separate estate.—Corbin 
v. City of Huntington, W. Va., 82 S. E. 323. 

59. Separate Property.—Real property not 
shown to be the separate property of a married 
woman cannot be charged as such, even for 
benefits accruing to her interest.—City Lumber 
Co. v. Barnhill, Tenn., 168 S. W. 159. 


60. Injunction—Mandamus.—The existence of 
remedies at law by mandamus or by enforce- 
ment of criminal ordinances does not justify 
denial of relief in a suit by a city to enjoin a 
gas company from violating its franchise and 
for an accounting for gas sold.—City of Wheel- 
ing v. Natural Gas Co. of West Virginia, W. 
Va., 82 S. E. 345. 

61. Insurance—Admission of Liability.—An 
insurer’s demand for an appraisement of the 
loss was a concession of its liability for some 
amount.—Harowitz v. Concordia Fire Ins, Co., 
Tenn., 168 S. W. 163. 

62. Landlord and Tenant—Condition Subse- 
quent.—Provision in a lease for creamery pur- 
poses that, if the lessee ceased to use the prop- 
erty for those purposes, the lease should be 
canceled is a condition subsequent, vesting in the 
lessor a waivable option to terminate the lease 
on the happening of the contingency.—Hanley 
Falls Creamery Co. v. Milton Dairy Co., Minn., 
148 N. W. 46. 

63. Eviction—Where a tenant is con- 
structively evicted because of some defect in 
the demised premises, he must abandon them 
within a reasonable time, and his retention of 
the premises for over a year aeprives him of 
the right to abandon.—Griffin v. Freeborn, Mo., 
168 S. W. 219. 

64. Libel and Slander—Innuendo.—Where 
slanderous words are unambiguous and action- 
able per se, an innuendo is unnecessary, and if 
one is used, limiting the meaning of the words, 
it may be disregarded.—Crandall v. Greeves, 
Mo., 168 S. W. 264. 

65. Master and Servant—Assumption of Risk. 
—The defense of assumption of risk is avail- 
able to interstate carrier under the employ- 
ers’ liability act, as at common law, except in 
cases mentioned in section 4 of that act.—South- 
ern R. Co. v. Crockett, 34 Sup. Ct. Rep. 897. 
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66. Assumption of Risk.—The doctrine of 
assumption of risk has no application in case 
of a failure to comply with the factory act re- 
quiring the guarding of machinery.—Adams v. 
Antles, Ind., 105 N. E. 931. 


67. Course of Duty.—An employe, being 
required to make use of rest periods and to do 
so in the rest room, is, when there at such a 
time, in the line of her duties; so that the em- 
ployer must then maintain it in an ordinarily 
safe condition.—Mullery v. Missouri & Kansas 
Telephone Co., Mo., 168 S. W. 213. 


68. Inexperienced Servant.—It is the mas- 
ter’s duty not to expose an inexperienced ser- 
vant in a dangerous service without giving him 
warning and such instruction as will enable 
him to avoid injury, unless both the peril and 
means of avoiding it are apparent.—Green En- 
gineering Co. v. Rosinski, Ind., 105 N. E. 938. 


69. Respondeat Superior.—If, when de- 
fendant’s chauffeur ran into plaintiff’s intestate, 
he had taken the car without permission to go 
to his own home for his dinner, the time re- 
quired therefor being his own, he was not act- 
ing within the scope of his employment.—Hart- 
nett v. Gryzmish, Mass., 105 N. E. 988. 


70. Variance.—Where the petition of a rail- 
road employe relied on the state law, proof 
that he was injured while engaged in inter- 
state commerce constitutes a complete variance, 
and the petition cannot be conformed to the 
utara cass v. Wabash R. Co., Mo., 168 S. W. 


71. Mechanics’ Liens—Statement of Claim.— 
A lien account is not vitiated by the use therein 
of abbreviations and trade terms, in describing 
the items; but evidence to explain their mean- 
ing may be introduced.—Banner Lumber Co, Vv. 
Robson, Mo., 168 S. W. 244. 

72. Monopolies—Agreements.—The concerted 
and periodic circulation by associations of re- 
tail lumber dealers among their members of 
confidential information as to wholesale lum- 
ber dealers in interstate trade selling directly 
to consumers, such members being called upon 
to supply information promptly, violates the 
prohibition of Anti-Trust Act, July 2, 1890, 
against combinations in restraint of trade, 
where these reports were circulated with the 
intent of causing the retailers to withhold their 
patronage from the listed wholesalers.—East- 
ern States Retail Lumber Dealers’ Ass’n v. 
United States, 34 Sup. Ct. Rep. 951. 

73. Municipal Corporations—Streets.—A mu- 
nicipal charter, authorizing the city to enforce 
proper regulations respecting streets, held to 
empower it to grant gas companies the priv- 
ilege of using streets, but not exclusive use 
thereof, or to refuse such privilege.—City of 
Wheeling v. Natural Gas Co. of West Virginia, 
W. Va., 82 S. E. 345. 

74. Negligence—Employers’ Liability Act.— 
Under the Federal Employers’ Liability Act, the 
contributory negligence of an employe does not 
bar a recovery for injury, where the employer 
was negligent, but only diminishes the dam- 
ages.—Pankey v. Atchinson, T. & S. F. Ry. Co., 
Mo,, 168 S. W. 274. 

75. Pleading.—Where a specific act of neg- 
ligence has been pleaded, the rule of ipsa loqui- 
tur does not apply.—Mullery v. Missouri & Kan- 
sas Telephone Co., Mo., 168 S. W. 213. 

76. Principal and Agent—Dual Agency.—An 
agent representing both parties to a transac- 
tion, with their consent, cannot, by contract 
with one, without the consent of the other, ac- 
quire an interest in the subject-matter of the 
egency, to the detriment of the nonconsenting 
principal.—Pardee vy. C. Crane & Co., W. Va., 82 
S. E. 340. , 

77. Scope of Duty.—Where an agent, au- 
thorized to make sales and collect the price, 
was a defaulter and borrowed money and gave 
a note therefor in his principal’s name, and re- 
mitted out of the loan a sum less than the de- 
falcation, the principal, receiving the remit- 
—— = qm on soles, was not liable on the 
note. alhoun v. rory Piano & 

Tenn., 168 S. W. 149. . ee 

78. Principal and Surety—Corporate Surety. 
—The general rule that a surety should be heid 





only where his liability is fixed by the most 
strict law does not apply to a corporate surety, 
which is engaged in the business of becoming 
surety for premiums supposed to be based on 
the amount of the risk, but, on the contrary, 
such contracts are construed most strongly 
against the surety.—City of Topeka v. Federal 
Union Surety Co., U. S. C. C. A., 213 Fed. 958. 


79. Railroads—Collision.—Where it appears 
to a reasonably prudent engineer that a colli- 
sion with trespassing animals is unavoidable, 
and that it is safer for those on the train to not 
slow down the train, his failure to slow down 
will not entitle the owner of the injured stock 
to recover—Corbett v. Great Northern Ry. Co., 
N. D., 148 N. W. 4. 


80.——Crossing.—Owing to the noise made by 
automobiles and to the fact that they may be 
stopped close to the tracks without danger, or- 
dinary care may require a motorist to stop his 
machine at a point closer to the railroad tracks 
than would be required of the driver of horses, 
—Ft. Wayne & N. I. Traction Co. v. Schoeff, 
Ind., 105 N. E. 924. 


81. Set-Off and Counterclaim—Subject-Mat- 
ter.—If a set-off in an action on a contract was 
based on an independent tort in no way related 
to the contract, it was not germane to the orig- 
inal action and improper.—Harrell v. Neill, Ind., 
105 N. E. 926. . 

82. Subrogation—Surety Company. — Where - 
the surety company, on a bond given by a con- 
tractor to install an electric switchboard in a 
state building, was compelled to pay the claim 
of a creditor of the contractor, it was subro- 
gated to the rights of such creditor in a fund 
retained by the state, and its rights were super- 
ior to those claiming such funds by assignment 
from the contractor.—National Surety Co. v. 
Berggren, Minn., 148 N. W. 55. 

83. Torts—Tort-Feasors.—A charge against 
two persons as joint tort-feasors means only 
that their several negligent acts co-operated to 
produce a single result, independent of any ele- 
ment of conspiracy, understanding or mutual 
purpose.—Revnolds v. Metropolitan St. Ry. Co., 
Mo., 168 S. W. 221. 

84. Usury—Concealment of.—Concealed usury 
in a note waiving homestead or exemption is 
available to a surety or indorser as a defense 
only when not known to him when he signed 
the instrument.—Morris v. Reed, Ga., 82 S. 

14. 


85. Wendor and Purchaser—Option.—A third 
person who, with notice of an outstanding op- 
tion on land, purchased the same from the own- 
er, takes it subject to the rights of the holder 
of the option. and holds it in trust for him.— 
Pardee v. C. Crane & Co., W. Va., 82 S. E, 340. 

86. Record Title—A contract to convey 
land by good and clear title free from incum- 
brances relates to the actual title, which may 
be good and free from incumbrances, though 
there is on record an unsatisfied mortgage giv- 
en 30 years before on condition of the mort- 
gagor supporting the mortgagee for life; the 
latter having died 10 months after the execu- 
tion of the mortgagze—Shanahan v. Chandler, 
Mass., 105 N. E. 1002. 

87. Waters and Water Courses—Surface 
Water.—While one may protect himself against 
surface water, he cannot divert its natural es- 
cape by collecting it in a body and discharging 
it over his neighbor’s land.—Lynch v. St. Louis, 
K. C. & ©. Ry. Co., Mo., 168 S. W. 224. 

8S. Wills—Attestation.—A testator need not 
sign his will in the presence of the witnesses, 


- provided he acknowledges his signature in their 
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89.——_Contest.—The dismissal of a will con- 
test and a promise to refrain from instituting 
another was sufficient consideration for prom- 
ises by devisees thereunder to convey land.— 
Korte v. O’Neill, S. D., 148 N. W. 12. 

90. Heirs.—The word “heirs” is not neces- 
sary to pass a fee, provided testator uses other 
words indicating an intention to pass his entire 
interest, and there is nothing in other parts of 
the will to limit the operation of such words. 
—Curry v. Curry, Ind., 105 N. E. 961. 





